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1. Document summary  
 
1.1 What is this policy about? 
This policy explains how colleagues must use the Mental Capacity Act. The Act 
protects and supports people aged 16 or over who may find it difficult to make a 
particular decision.  
 
1.2 Start by supporting the person 
Colleagues must assume that a person can make their own decision unless there is 
evidence that they cannot. Colleagues must give the person clear information, use 
the best way to communicate with them and try all practical ways to help them 
decide. 
 
1.3 When must capacity be assessed? 
Capacity must only be assessed when there is a clear reason to doubt that the 
person can make the specific decision. The assessment must look at whether the 
person can: 

• understand the important information 
• remember it long enough to decide 
• use and weigh the information 
• communicate their decision in any way 

 
A person does not lack capacity just because other people think their decision is 
unwise. The assessment must be about one decision at the time it needs to be 
made. Colleagues must record in the electronic patient record either in the main 
body for matters concerning day to day activities or on an MCA 1 for significant 
decisions. 
 
1.4 What happens if the person cannot make the decision? 
The right decisionmaker must make a decision in the person’s best interests. They 
must involve the person as much as possible, consider their wishes, feelings, beliefs 
and values, speak to relevant people and choose the option that limits the person’s 
rights and freedom the least. 
 
1.5 Other safeguards 
The policy explains when restraint may be used, when restrictions need legal 
authority and when an Independent Mental Capacity Advocate may be needed. It 
also covers advance decisions, lasting powers of attorney, court-appointed deputies, 
the Court of Protection, information sharing, research and how the Mental Capacity 
Act works alongside the Mental Health Act. 
 
1.6 What must colleagues do? 
Colleagues must follow this policy, complete the training required for their role, 
record decisions clearly and ask the Mental Capacity Act lead or safeguarding team 
for advice when a case is complex, disputed or may restrict a person’s rights. 
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2. Introduction and aim  
This policy gives clear guidance to all colleagues who assess, care for, treat or 
support people aged 16 or over who may lack capacity to make a particular decision. 
It explains how to apply the Mental Capacity Act (2005) in everyday NHS practice. 
 
It explains the main requirements of the Mental Capacity Act, the duties of health 
and social care colleagues, and when each process in the Act must be followed. 
 
Read this policy alongside the Mental Capacity Act (2005), the Mental Capacity Act 
Code of Practice (2007) and the Deprivation of Liberty Safeguards Code of Practice 
(2008). 
 
This policy helps the Trust meet its duties by guiding colleagues to support patients 
to make their own decisions wherever possible and to provide lawful care when a 
patient lacks capacity to make a specific decision. 
 
The Mental Capacity Act aims to protect and support people who may lack capacity. 
It sets out who can make decisions for them, when this can happen and how 
decisions must be made. It also allows people to plan ahead by making a lasting 
power of attorney and established the Court of Protection to make decisions and 
declarations about capacity, property and affairs, healthcare and personal welfare. 
 
2.1 People covered by the Mental Capacity Act 
The Mental Capacity Act applies to people in England and Wales aged 16 or over 
who may lack capacity to make their own decisions. 
 
2.2 Younger people aged 16 and 17 
Most parts of the Mental Capacity Act apply to young people aged 16 and 17. 
However, a person must be aged 18 or over to make an advance decision to refuse 
treatment (ADRT) or a lasting power of attorney (LPA). 
If a young person aged 16 or 17 lacks capacity to make a care or treatment decision, 
the decision must be made in their best interests. Where practical and appropriate, 
consult the young person’s family, friends or anyone with parental responsibility as 
part of this process. 
 
2.3 Mental Health Act (1983) 
If a person is detained under the Mental Health Act (1983), treatment for their mental 
disorder may be given under that Act without consent. An advance decision or health 
and welfare LPA will not usually override this, except for the specific safeguards that 
apply to electroconvulsive therapy (ECT). An attorney or court-appointed deputy 
cannot consent to or refuse treatment for mental disorder given under the Mental 
Health Act. The Mental Capacity Act still applies to decisions about treatment for a 
physical condition or illness. 
 
2.4 Statutory principles 
Rotherham Doncaster and South Humber NHS Foundation Trust will follow the five 
statutory principles of the Mental Capacity Act whenever colleagues make decisions 
or take action under the Act. 
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Chapter 2 Mental Capacity Act Code of Practice (opens in new window) expands on 
the application of the statutory principles. 
 
The five statutory principles are: 

• Assume a person has capacity unless there is evidence that they do not. 
• Do not decide that a person cannot make a decision until all practical steps to 

support them have been tried without success. 
• Do not treat a person as lacking capacity only because they make a decision 

others consider unwise. 
• Any act or decision made for a person who lacks capacity must be in their 

best interests. 
• Before acting, consider whether the same purpose can be achieved in a way 

that restricts the person’s rights and freedom less. 
 
3. Procedure  
 
3.1 Code of practice 
The Mental Capacity Act Code of Practice provides statutory guidance on how the 
Act should be applied. Although it is not a set of instructions that must be followed in 
every case, relevant colleagues must have regard to it when acting or making 
decisions for a person who lacks capacity. 
 
People who are legally required to have regard to the Code must understand the 
relevant guidance and be able to explain how they considered it. If they do not follow 
relevant guidance, they must record clear and defensible reasons for departing from 
it. 
 
The categories of people that are required to have regard to the Mental Capacity Act 
Code of Practice include anyone who is: 

• an attorney under a lasting power of attorney (LPA) 
• a deputy appointed by the Court of Protection 
• acting as an independent mental capacity advocate (IMCA) 
• acting in a professional capacity for, or in relation to, a person who lacks 

capacity 
• being paid for acts for or in relation to a person who lacks capacity 

 
The last two categories cover a wide range of people. People acting in a professional 
capacity may include: 

• a variety of healthcare colleagues (doctors, dentists, nurses, therapists, 
radiologists and paramedics) 

• social care colleagues (social workers and care managers) 
• others who may occasionally be involved in the care of people who lack 

capacity to make the decision in question, such as ambulance crew, housing 
workers or police officers 

 
People who are being paid for acts for or in relation to a person who lacks capacity 
may include: 

• care assistants in a care home 
• care workers providing domiciliary care services 

https://assets.publishing.service.gov.uk/media/5f6cc6138fa8f541f6763295/Mental-capacity-act-code-of-practice.pdf
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• others who have been contracted to provide a service to people who lack 
capacity to consent to that service 

 
The Mental Capacity Act applies more generally to everyone who looks after, or 
cares for, someone who lacks capacity to make particular decisions for themselves. 
This includes family carers or other carers. Although these carers are not legally 
required to have regard to the Mental Capacity Act Code of Practice, the guidance 
given will help them to understand the Mental Capacity Act and apply it. 
 
3.2 Consent and capacity 
 
3.2.1 What is the decision to be made? 
Capacity is specific to the decision that needs to be made. It is not lawful or 
meaningful simply to state that a person lacks capacity. Colleagues must identify the 
specific decision and distinguish decisions for the person from clinical decisions 
made by professionals. 
 
The Supreme Court held that in order to determine whether a person lacks capacity 
in relation to making a particular decision, colleagues should be considering the 
circumstances of that individual case, for example, the decision may be the same for 
a number of patients but the relevant information, risks and benefits will be different 
for each individual. 
 
3.2.2 Relevant information 
Once the decision has been established it is important to identify the "information 
relevant to that decision" which includes information about the reasonably 
foreseeable consequences of deciding one way or another. 
 
Generally, information relevant to a decision should include: 

• the nature of the decision (what) 
• the purpose of the decision (why) 
• the likely foreseeable consequences of making the decision: 

o salient, most important details 
o not just consequences for the patient but where relevant consequences 

for others 
o what would a reasonable person in this situation foresee as likely to 

happen (in the near future) 
 
Relevant information must cover the main issues, including the reasonably 
foreseeable consequences and, where there is more than one option, the main risks 
and benefits of each option. The person does not need to understand every detail 
but must be able to understand the information that is important to the decision. 
 
The Mental Capacity Act Code of Practice states "if a decision could have serious or 
grave consequences, it is even more important that a person understands the 
information relevant to that decision". 
 
It is important not to assess someone’s understanding before they have been given 
the relevant information about a decision. 
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The assessor should document a description of the information they consider to be 
relevant for the person to understand on the MCA 1 questionnaire within the patient 
record. 
 
The courts have provided guidance on a number of significant decisions as to what 
constitutes relevant information for the person to understand. This information 
includes decisions in relation to: 

• care 
• contact 
• contraception 
• conducing proceedings 
• residence 
• discharge from hospital 
• hoarding 
• medical treatment 
• marriage 
• use of social media and the internet 
• sex 
• sharing medical information 

 
The information relevant to the decision may be different, for instance depending on 
the characteristics of the matter in hand. If there is something different about the 
"matter" then the relevant information may need to be different. 
 
A pocket guide is available to colleagues for further guidance about relevant 
information for some of the significant decisions listed above Mental Capacity Act 
flash cards February 2021 (staff access only) (opens in new window). See also more 
up to date guidance from 39 Essex Chambers in the matter of information relevant to 
the decision (opens in new window). 
 
3.3 Consent 
Consent is a person’s voluntary and continuing agreement to the proposed 
intervention or decision. The person must have enough information to understand its 
purpose, nature, likely effects, risks, chance of success and available alternatives. 
Agreement given because of unfair pressure or undue influence is not valid consent. 
 
All care and treatment decisions should start with colleagues seeking the valid 
consent of the individual they are working with in accordance with the trusts consent 
to care and treatment policy. 
 
Where a patient’s capable consent is being relied upon to provide authority for an act 
of care or treatment or other decision there must be a statement acknowledging this 
in the patient’s record. 
 
3.3.1 Is the person able to consent to what is being proposed? 
If there is reason to believe that a patient is unable to give consent to what is being 
proposed an assessment of the patient’s mental capacity should be undertaken. 
If the patient lacks capacity to make the specific decision, colleagues must identify 
lawful authority before carrying out the proposed action. Treatment for mental 
disorder may be authorised under the Mental Health Act where the patient is 

https://intranet.rdash.nhs.uk/wp-content/uploads/2021/02/MCA-Flash-Cards-Feb-2021.pdf
https://intranet.rdash.nhs.uk/wp-content/uploads/2021/02/MCA-Flash-Cards-Feb-2021.pdf
https://www.39essex.com/wp-content/uploads/2023/03/Mental-Capacity-Guidance-Note-Capacity-Assessment-March-2023.pdf
https://www.39essex.com/wp-content/uploads/2023/03/Mental-Capacity-Guidance-Note-Capacity-Assessment-March-2023.pdf
https://www.rdash.nhs.uk/policies/consent-to-care-and-treatment-policy/
https://www.rdash.nhs.uk/policies/consent-to-care-and-treatment-policy/
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detained and the relevant requirements are met. In other cases, colleagues must 
follow the Mental Capacity Act, including the best interests process. 
 
3.4 Assessment of capacity 
 
3.4.1 Assuming capacity 
Principle 1 of the Mental Capacity Act means that when assessing capacity, we must 
always begin by assuming that a person is capable of making the particular decision 
unless it can be established otherwise. Before deciding that someone lacks capacity 
to make a particular decision, it is important to take all practical and appropriate 
steps to enable them to make the decision themselves. 
 
3.4.2 Supported decision-making 
A person must not be treated as unable to make a decision unless all practical steps 
to support them have been tried without success. Colleagues must do everything 
reasonably possible to help the person decide for themselves. The MCA1 record 
must describe the information provided, who helped, how communication was 
supported and any tools or approaches used. 
 
3.4.3 When to carry out an assessment of capacity 
Colleagues should think about decision-making capacity every time a person is 
asked for consent, or needs to make a decision, during care planning. 
 
A capacity assessment can be intrusive and must not be carried out routinely or 
without reason. Colleagues must have clear grounds to doubt the person’s ability to 
make the specific decision. 
 
Conversely, you must also be prepared to justify a decision not to carry out an 
assessment where, on face value, there appeared to be a proper reason to consider 
that the person could not make the relevant decision: 

• whilst the presumption of capacity is a foundational principle, you should not 
hide behind it to avoid responsibility for a vulnerable individual 

• if you have proper reason to think that the person may lack capacity to make 
a relevant decision, especially if the consequence of what they are wanting to 
do is likely to lead to serious consequences for them, it would be simply 
inadequate for you simply to record (for instance) “as there is a presumption 
of capacity, the decision was the person’s choice.” the more serious the issue, 
the more you should document the risks that have been discussed with the 
person and the reasons why it is considered that the person is able and willing 
to take those risks 
 

Capacity should be assessed whenever there is reason to doubt whether the person 
is able to make a specific decision, particular if they are putting themselves at 
significant risk. 
 
Concerns may be raised about a person’s ability to make decisions due to the 
persons behaviour or circumstances, a cognitive impairment which may affect 
decision-making, or a concern raised by another professional, carer or family 
member. However, unless you have completed a capacity assessment you should 
not assume lack of capacity. 
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Decisions should not be made about a person’s capacity to make a decision based 
on the person’s age, appearance or unjustified assumptions about capacity based on 
the person’s condition or behaviour. 
 
Colleagues should also be aware that a person may have decision-making capacity 
even if they are described as lacking insight into their condition. Capacity and insight 
are two distinct concepts; if you believe a person’s insight or lack of insight is 
relevant to their assessment of the persons' capacity you must clearly record what 
you mean by insight or lack of insight in this context and how you believe it affects or 
does not affect the persons capacity. 
 
3.4.4 Doubt about capacity 
A conclusion that a person lacks capacity must be supported by evidence and 
established on the balance of probabilities at the time the decision needs to be 
made. One or more unwise decisions do not, by themselves, prove a lack of 
capacity, although a repeated pattern may provide a reason to assess capacity. 
 
Where there is doubt about a person’s capacity to make a specific decision, 
consideration should be given to: 

• does the decision need to be made immediately? 
• if not, is it possible to delay the decision until the person has capacity to make 

the decision themselves? 
• has everything been done to help and support the person making the 

decision? (to comply with section 1(3) Mental Capacity Act) 
 
3.4.5 Supporting the person to make the decision 
In supporting people to make decisions consideration should be given to the 
following questions: 

• has the person had all the relevant information needed to make the decision 
in question? 

• could the information be explained or presented in a way that is easier for the 
person to understand? 

• are there particular times of the day when the person’s understanding is better 
or particular locations where they feel more at ease? 

• can the decision be put off until the circumstances are right for the person 
concerned? 

• can anyone else help or support the person to make choices or express a 
view, such as an independent advocate or someone to assist communication? 
 

3.4.6 Who should assess capacity? 
The person who assesses an individual’s capacity to make a decision will usually be 
the person who is directly concerned with the individual at the time the decision 
needs to be made. 
 
In general terms, the person who is proposing to take a particular action in 
connection with the care or treatment of an individual will be responsible for 
assessing the individual’s capacity to consent to that particular action. 
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This means that different people will be involved in assessing someone’s capacity to 
make different decisions at different times. 
 
Support may be needed from more experienced colleagues if: 

• the decision that needs to be made is complex or has serious consequences 
• an assessor concludes that a person lacks capacity, but the person wishes to 

challenge that decision 
• family, carers and, or professionals disagree about a person’s capacity 
• there is a conflict of interest between the assessor and the person being 

assessed 
• the person being assessed is expressing different views to different people 
• somebody may challenge the person’s capacity to make the decision, either 

at that time or later 
• a vulnerable person may have been abused but lacks the capacity to make 

decisions that protect them 
• a person repeatedly makes decisions that could put them at risk or could 

result in suffering or damage 
 
The more complex or serious the decision, the more experienced the assessor 
should be. The multidisciplinary team may contribute evidence and professional 
views, but the relevant decisionmaker remains responsible for assessing capacity 
and deciding whether, on the balance of probabilities, the person lacks capacity for 
that decision. 
 
3.4.7 Unwise decisions 
Everybody has their own values, beliefs, preferences, and attitudes. A person should 
not be assumed to lack the capacity to make a decision just because other people 
think their decision is unwise. This applies even if family members, friends, 
healthcare, or social care colleagues are unhappy with a decision. The act focuses 
on the ability of a person to make a decision, not on the outcome of the decision 
itself. 
 
There may be a cause for concern if somebody: 

• repeatedly makes decisions that appear unwise and puts themselves at 
significant risk of harm or exploitation 

• makes a particular unwise decision that is obviously irrational or out of 
character. 

 
These circumstances do not necessarily mean that somebody lacks capacity. But 
there might be a need for further investigation, taking into account the person’s past 
decisions and choices. For example: 

• have they developed a medical condition or disorder that is affecting their 
capacity to make particular decisions? 

• are they easily influenced by undue pressure? 
• do they need more information or support to help them understand the 

consequences of the decision they are facing? 
 
If there is a proper reason to doubt that the person has capacity to make the 
decision, you should assess their capacity by applying the test in the act. 
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3.4.8 Assessing capacity 
Any assessment of capacity is time and decision specific, for example, an individual 
may have capacity to choose where they live but not have the capacity to make a 
decision about their care and treatment. If there is more than one decision to be 
made, then it will be necessary to undertake more than one capacity assessment. 
 
Capacity assessments should take place face to face with the person, it is not 
appropriate to make assessments based only on papers or reports. 
 
You should inform the person being assessed of why you are assessing their 
capacity and what they can do if they do not agree with the outcome. 
 
You must be aware that people may make decisions in different ways. For example, 
in some culture’s decisions are generally taken individually, whereas other decisions 
may be made using a more collective approach with others in the family or 
community. A person’s wish to defer decisions to others could wrongly be taken as 
indication that they lack capacity, when in fact it is usual for them to make decisions 
this way. 
 
3.4.9 Applying the test 
Assess capacity by applying the functional test first. If the person cannot complete 
one or more parts of that test, identify whether there is an impairment or disturbance 
in the functioning of the mind or brain and whether it causes the person’s inability to 
make the specific decision. All parts of the test must be met before concluding that 
the person lacks capacity. 
 
This is in line with the Supreme Court’s decision in a local authority versus JB which 
said you should consider three questions: 

• is the person able to make the specific decision? 
o if they cannot, is there an impairment or disturbance in the functioning 

of the person’s mind or brain? 
o if so, is the person’s inability to make the specific decision because of 

the identified impairment or disturbance? 
 
In all cases, though, all three elements of the single test must be satisfied in order for 
a person to properly be said to lack capacity for purposes of the Mental Capacity Act. 
 
3.4.9.1 Functional test 
Mental Capacity Act section 3(1) states that the person is unable to make a decision 
for himself if he is unable to: 

• understand information about the decision to be made (relevant information) 
• retain the information in their mind long enough to be able to make the 

decision 
• use or weigh that information as part of the decision-making process 
• communicate their decision, this could be talking, using sign language or even 

simple muscle movements such as blinking an eye 
 
3.4.9.1.1 Understand information relevant to the decision to be made 
All practical and appropriate steps must be taken to help a person make a decision 
for themselves, information must be tailored to an individual's needs and abilities. It 
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must be in the most appropriate form of communication for the person concerned. 
Use simple language and pause to check understanding. Where appropriate, use 
pictures, objects, or illustrations to demonstrate the saliant points. 
 
3.4.9.1.2 Retain that information 
The person must retain the relevant information long enough to use it when making 
the decision. Consider how long the decision would reasonably take. The person 
does not need to recall the information without prompts or retain it until the decision 
is carried out. Being able to retain information for only a short time does not, by itself, 
mean the person lacks capacity. 
 
3.4.9.1.3 Use and weigh up the information 
The person must be able to use and weigh the relevant information as part of 
reaching the decision. Understanding and retaining information is not enough if the 
person cannot consider the likely consequences. People may place different weight 
on different factors; for example, a person may place greater value on independence 
and familiarity than on physical safety or comfort. A lack of insight is not, by itself, 
part of the statutory test. 
 
3.4.9.1.4 Be able to communicate that decision 
All attempts should be made to enable a person to communicate their decision, this 
may include, visual aids, non-verbal gestures etc.  A complete inability to 
communicate is rare, however, in these circumstances the act is clear that a person 
should be treated as if they are unable to make a decision. 
 
If the person is not able to do any of the 4 elements of the test, you will need to 
identify what is preventing them from doing so. 
 
If the answer to all four questions is yes, then the person has capacity to make their 
own decision. 
 
If the answer to any of the above is no, then move to the diagnostic test. 
 
3.4.9.2 Diagnostic test 
Is there an impairment or disturbance in the functioning of the persons mind or 
brain? 
 
If the person cannot make the specific decision, the assessor must identify an 
impairment of, or disturbance in, the functioning of the person’s mind or brain. The 
assessor must then show that this impairment or disturbance causes the person’s 
inability to make the decision. 
 
If the person does not have an impairment or disturbance in the functioning of their 
mind or brain, then they cannot lack decision-making capacity for purposes of the 
act. 
 
Examples of an impairment or disturbance in the functioning of the mind or brain 
may include the following: 

• conditions associated with some forms of mental illness 
• dementia 
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• significant learning disabilities 
• the long-term effects of brain damage 
• aphasia or dysphasia 
• physical or mental conditions that cause confusion, drowsiness, or loss of 

consciousness 
• delirium 
• concussion following a head injury 
• the symptoms of alcohol or drug use 

 
It is easier to establish that a person has an impairment or disturbance in the 
functioning of their mind or brain if they have a formal diagnosis of a particular 
condition. However, a formal diagnosis is not necessary for the purposes of the act. 
It is also not necessary for the impairment or disturbance to fit into a recognised 
clinical diagnosis. However, the person claiming that an individual lacks capacity 
must be able to show a proper basis for considering that they have an impairment or 
disturbance. 
 
The impairment or disturbance in the functioning of the mind or brain can be 
temporary or permanent (section 2(2)): if temporary, be careful to explain why it is 
that the decision cannot wait until the circumstances have changed before the 
decision is taken. 
 
3.4.9.3 Causal link 
Is the person’s inability to make the decision because of the impairment or 
disturbance in the functioning of their mind or brain? 
 
The assessor must explain the causal link: why the identified impairment or 
disturbance makes the person unable to make the specific decision. It is not enough 
to show that the condition makes decision-making harder; it must make the person 
unable to decide despite all practical support. 
 
You have to show that you are satisfied why and how there is, a causal link between 
the disturbance or impairment and the inability to make the decisions in question. 
The disturbance or impairment in the functioning of the mind or brain must also not 
merely impair the person’s ability to make the decision but render them unable to 
make the decision. 
 
There will be situations in which it is not entirely easy to identify whether a person is 
unable to make what professionals consider to be their own decisions because of: 

• an impairment or disturbance in the functioning of their mind or brain (for 
instance the effect of dementia) 

• the influence of a third party (for instance an over-bearing family member) 
• a combination of the two 

 
Examples of such cases include: 

• the older patient on the hospital ward who looks to their child for affirmation of 
the "correctness" of the answers that they give to hospital colleagues 

• a person with mild learning disability in a relationship with an individual who is 
clearly cautious about expressing any opinions that may go against what they 
think may be the wishes of that individual 
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In such cases, there will sometimes be a difficult judgment call to make whether the 
involvement of the third party actually represents support for the person in question, 
or whether it represents the exercise of coercion or undue influence. 
 
Where you have grounds for concern you should seek advice from the Safeguarding 
team and Mental Capacity Act lead as soon as possible as to what (if any) steps 
should be taken. In particular, there are some cases in which the right route is not to 
go to the Court of Protection but rather to make an application to the High Court for 
declarations and orders under its inherent jurisdiction. 
 
A flow chart in appendix A gives an overview of the process to follow when you have 
concerns about a person’s capacity. 
 
See also guidance from 39 Essex Chambers on assessment of mental capacity 
(opens in new window). 
 
3.4.10 Fluctuating capacity 
At any given moment, when proposing to provide care and or treatment for a patient 
or act on their behalf you will have to ask yourself as to the basis upon which you are 
acting. In the case of a person with fluctuating capacity, there will at any moment be 
three possibilities: 

• the person has the capacity to and does consent to the intervention in 
question. At that point, the act could be carried out on the basis of consent 

• the person has the capacity to and does not consent to the intervention in 
question. At that point, and absent special circumstances (for instance 
compulsory medical treatment for mental disorder under the Mental Health Act 
(1983) or an order from the courts), the act could not be carried out because it 
would give rise to an interference with the persons human rights 

• the person does not have the capacity to consent to the intervention in 
question. At that point, the provisions of section 5 Mental Capacity Act mean 
that the act could be carried out if you reasonably believed that the person 
lacks capacity to consent, and you were acting in the person’s best interests 

 
Outside the court setting, it will always be up to the relevant colleagues to make the 
decision whether the person has or lacks capacity at the time that decision needs to 
be made. In a situation of risk, and given the operational duties imposed by Articles 
2, 3 and 8 (European Court of Human Rights), there is likely to be an obligation in a 
case of fluctuating capacity on the person assessing capacity to explain why in 
relation to any given decision they determined that the person in question had 
capacity to refuse a necessary intervention. 
 
If the risks are significant and the person is likely to come to harm if there was no 
intervention advice should be sought from the Mental Capacity Act lead to help think 
through: 

• whether it really is a case of fluctuating capacity, or a situation where there is 
a temporary problem with which the person can be supported (as required by 
section 1(3) Mental Capacity Act). 

• if it is a case where the person’s capacity fluctuates, what measures can be 
taken to support them undertake advance planning to help work out what 

https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
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course of action should be taken at the points when they do not have the 
capacity to make the decision in question 

• if it is genuinely a case of fluctuating capacity, whether it is appropriate to rely 
upon the informal approach set out above (combined with advance planning) 

• whether the Court of Protection should be involved; to decide unusually if it is 
a "contingency" case where the person has capacity to make the relevant 
decision but is likely to lose it under very specific circumstances and 
directions are needed 

 
Some people’s ability to make decisions fluctuates because of the nature of a 
condition they have. This fluctuation can take place either over a matter of days or 
weeks (for instance where a person has bipolar disorder) or over the course of the 
day (for instance a person with dementia whose cognitive abilities are significantly 
less impaired at the start of the day than they are towards the end). 
 
3.4.10.1 One-off decisions 
If it is a one-off decision, it may be possible to put it off until the impact of the 
person’s condition has diminished. At that point, you should record the person’s 
decision on the MCA1, and, at least in any case where there may be a challenge 
later to the decision on the basis that they lacked capacity, record why you consider 
that the person had capacity to make it. 
 
Depending upon the context, you should also record in an advance care plan what 
the person would want in the event that they lose capacity in future to make similar 
decisions or ask them to create an advance statement or advance decision to refuse 
treatment (ADRT). This means that, if the same decision needs to be taken in the 
future when they lack capacity in their best interests, it can be taken in the 
knowledge of what they would want. If it is not possible to put the decision off, then 
you should take the minimum action necessary to hold the position pending the 
person regaining decision-making capacity. 
 
3.4.10.2 Repeated decisions 
Some decisions are not one-off and need to be repeated over a period of time. 
Examples include the management of a physical health condition which requires a 
multitude of "micro-decisions" over the course of each day or week. Although 
capacity is time-specific, in such a case, it will usually be appropriate to take a broad 
view as to the "material time" during which the person must be able to take the 
decisions in question. 
 
If the reality is that there are only limited periods during the course of each day or 
week that the person is able to take their own decisions, then it will usually be 
appropriate to proceed on the basis that, in fact, they lack capacity to do so. This is 
particularly so where the consequences for the person are very serious if they are 
taken to have capacity when, in reality, this is only true for a very small part of the 
time. 
 
If the approach taken here is adopted, you should keep the person’s decision-
making ability under review and reassess if it appears that the balance has tipped 
such that they have, rather than lack, capacity to take the relevant decisions more 
often than not. 
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For more guidance on fluctuating capacity, in particular looking at it in its wider 
context, see guidance from 39 Essex Chambers on assessment of mental capacity 
(opens in new window). 
 
3.4.11 Executive functioning 
Another common area of difficulty is where a person gives superficially coherent 
answers to questions, but it is clear from their actions that they are unable to carry 
into effect the intentions expressed in those answers. It may also be that there is 
evidence that they cannot bring to mind relevant information at the point when they 
might need to implement a decision that they have considered in the abstract. Both 
of these situations are frequently referred to under the heading of "executive 
dysfunction". 
 
Executive function has also been described by in the courts as "the ability to think, 
act, and solve problems, including the functions of the brain which help us learn new 
information, remember, and retrieve the information we've learned in the past, and 
use this information to solve problems of everyday life". 
 
Executive dysfunction can impact on a person's ability to understand information or 
to use and weigh information and therefore may be a reason why the person lacks 
capacity, for example, they are unable to use or weigh information due to executive 
dysfunction. This may manifest as: 

• impulsivity 
• lack of problem-solving 
• lack of initiation 
• difficulty planning 
• able to say but not to do 
• right answers, not able to put into practice 

 
When assessing capacity for someone who may have difficulties with executive 
functioning it is important to try to understand their specific impairments for example, 
do they have difficulty in planning, executing, impulse control, and to triangulate that 
with observations and the accounts of others. 
 
It can be very difficult in such cases to identify whether the person in fact lacks 
capacity within the meaning of the Mental Capacity Act, but a key question can be 
whether they are aware of their own deficits, in other words, whether they are able to 
use and weigh (or understand) the fact that there is a mismatch between their ability 
to respond to questions in the abstract and to act when faced by concrete situations. 
 
To date there is a lack of case law on this point however: 

• you can legitimately conclude that a person lacks capacity to make a decision 
if they cannot understand or use or weigh the information, that they cannot 
implement what they will say that they do in the abstract, or (if relevant) that 
when needed, they are unable to bring to mind the information needed to 
implement a decision 

• but you can only reach such a finding where there is clearly documented 
evidence of repeated mismatch. This means, in consequence, it is very 

https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
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unlikely ever to be right to reach a conclusion that the person lacked capacity 
for this reason on the basis of one assessment alone 

• and if you conclude that the person lacks capacity to make the decision, you 
must explain how the deficits that you have identified and documented, relate 
to the functional tests in the Mental Capacity Act. You need to be able to 
explain how the deficit you have identified means (even with all practicable 
support) that the person cannot understand, retain, use, and weigh relevant 
information, or communicate their decision 

 
Failing to carry out a sufficiently detailed capacity assessment in such situations can 
expose the person to substantial risks. 
 
3.4.12 People who will not engage 
A problem that can be encountered in practice is where it is difficult to engage the 
person in the capacity assessment. It is important to distinguish between the 
situation where the person is unwilling to take part in the assessment, and the one 
where they are unable to take part. 
 
Justice Hayden emphasised in the matter of QJ: "It is important to emphasise that 
lack of capacity cannot be established merely by reference to a person’s condition or 
an aspect of his behaviour which might lead others to make unjustified assumptions 
about capacity" (section 2(3) Mental Capacity Act). 
 
In this case, an aspect of the person’s behaviour included his reluctance to answer 
certain questions. It should not be construed from this that he is unable to. However, 
it is always important to consider what steps could be taken to assist the person to 
engage in the process; and record what steps were taken and what alternative 
strategies have been used. 
 
If it is not possible to carry out a capacity assessment, it is important to consider the 
reasons why assessment is not possible and what steps should follow. Where 
assessment is not possible and there are reasons to doubt the person’s capacity, the 
reasons, and any evidence of them should be recorded. In some cases, it may be 
appropriate to make an application to the Court of Protection to consider the 
person’s capacity to make the decision in question. 
 
3.4.13 Recording evidence of a Mental Capacity Assessment  
 
3.4.13.1 Day to day decisions 
Not all assessments of capacity need to be recorded on MCA1. 
 
In general terms, where there is no significant risk such as decisions concerning 
matters of day-to-day personal care, support, and normal activities of daily living 
these will not normally need to be recorded on an MCA1 and can be included in the 
patients care plan or notes providing there is evidence that the test laid out in the 
Mental Capacity Act (as above) has been applied. 
 
Examples might include choosing what clothes the person should wear or deciding 
what the person should eat for lunch or deciding what daily activities to do. 
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Other low risk decisions the person may need to make which may require 
consideration of a person’s capacity to consent such as sharing of information, 
having a photograph taken, consenting to an assessment or referral to other services 
will not need to be recorded on an MCA1 and where the person has capacity to 
consent it should be recorded on the appropriate consent template in the patient 
record. 
 
3.4.13.2 Significant decisions 
In order to document and structure the assessment in a clear way which can be 
audited and reported on colleagues should record the outcome of the assessment of 
capacity on the MCA1 questionnaire in the patient record. This can be found in the 
Mental Capacity Act folder on the clinical tree. 
 
The following are some examples of some significant decisions where assessments 
of capacity must always be recorded on MCA1: 

• admission to hospital 
• serious medical treatment decisions, including withdrawing or withholding 

treatment, colleagues should also refer to the trust’s consent to care and 
treatment policy 

• medical treatment for mental disorder which is not being provided under the 
Mental Health Act 

• medical treatment for a physical condition which has serious risks or 
consequences 

• residence 
• contact with others 
• sexual relationships 
• marriage 
• contraception 
• termination of pregnancy 
• use of social media and the internet 
• food and hydration 
• hoarding 
• property and affairs (finances, entering into a contract, tenancy agreement) 
• deprivation of liberty which is not authorised under the Mental Health Act 

 
It is good practice to record assessments for other decisions on MCA1, where: 

• the person is objecting, if not authorised by the Mental Health Act (1983) 
• where there are issues of dispute with family members or other interested 

parties 
• any other complex decisions which have an impact on the patient’s human 

rights 
 
Colleagues should evidence all parts of the test on the MCA1. Capacity 
assessments should be criteria-focussed, evidence based, person-centred and non-
judgmental. 
 
As with all documentation, the key general points to remember are: 

• contemporaneous documentation is infinitely preferable to retrospective 
recollection 

https://www.rdash.nhs.uk/policies/consent-to-care-and-treatment-policy/
https://www.rdash.nhs.uk/policies/consent-to-care-and-treatment-policy/
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• do not use statements like "the person was unable to understand, retain, use 
and weigh or communicate" without evidencing how you came to that opinion 

• "Yes or no" answers in any record are, in most cases, unlikely to be of 
assistance unless they are supported by a reason for the answer 

• be clear how you have come to your conclusion 
• what is reasonable to expect by way of documentation will depend upon the 

circumstances under which the assessment is conducted 
 
Clear sound evidence that a person lacks capacity gives legal authority for a 
decision to then be made in the persons best interests. 
 
If the outcome of the capacity assessment is that the patient has capacity to make 
the decision, the action that is being proposed will be authorised by the patients 
consent. 
 
Where a patient’s consent is being relied upon to provide authority for a proposed 
action there must be a statement acknowledging this in the patient record. 
 
3.4.13.3 Evidence for the courts 
In some cases, a more detailed report of capacity may be required by the courts. 
Regulations, rules, or orders made under the Mental Capacity Act or other statutes 
may require findings to be recorded in a specific way. For example, the Court of 
Protection will require the completion of an assessment of capacity (COP3) form 
(opens in new window) for applications for deputyship and community deprivation of 
liberty applications or may ask for an assessment from colleagues in the form of a 
witness statement under section 49 of the act or in relation to a deprivation of liberty 
safeguards (DoLS) challenge under section 21A of the act. 
 
In these cases, colleagues should only provide evidence of capacity assessments if 
required to do so by a court order. The Mental Capacity Act lead can provide 
guidance in this circumstance. 
 
3.4.13.4 Recording assessment of capacity for patients in the last day of life (hospice 
services only) 
When a patient has been assessed to be in their last days of life and is unable to 
consent to their care and treatment due to their deteriorating condition, for example, 
sleeping most of the time, a mental capacity assessment must be completed as per 
trust policy. 
 
For hospice services patients only, there is no requirement to complete the MCA1 
template. 
 
The record of the mental capacity assessment for these patients must be 
documented on the mental capacity page of the electronic palliative care 
coordinating systems (EPaCCS) template in the electronic record. 
 
This documentation must comply with the test of mental capacity laid out in the 
Mental Capacity Act but completed as a paragraph to include: 

• decision to be made, medication and treatment for physical health 

https://assets.publishing.service.gov.uk/media/65ae9117fd784b0010e0c68a/COP3_0124.pdf
https://assets.publishing.service.gov.uk/media/65ae9117fd784b0010e0c68a/COP3_0124.pdf
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• evidence of the functional test, inability to understand, retain, use, and weigh 
the information relevant to the decision to be able to communicate the 
decision 

• evidence of the diagnostic test, impairment of, or disturbance in the 
functioning of, the mind or brain 

• evidence of the causal link, is the person’s inability to make the specific 
decision because of the identified impairment or disturbance? 

• conclusion that the person lacks capacity to make decisions about their care 
and treatment 

 
3.5 Best interests 
Best interests is a central principle of the Mental Capacity Act. Any act done, or 
decision made, for a person who lacks capacity must be in that person’s best 
interests. 
 
If a person has been assessed as lacking capacity, then any act done for, or decision 
made on behalf of the person lacking capacity must be done or made in that 
person’s best interests. This principle covers all aspects of financial, personal welfare 
and healthcare decision-making and actions. 
 
Under the Mental Capacity Act, many different people may be required to make 
decisions or act on behalf of someone who lacks capacity to make a particular 
decision for themselves. The person making the decision is referred to as the 
"decisionmaker", and it is the decisionmaker’s responsibility to work out what would 
be in the best interests of the person who lacks capacity. 
 
Careful consideration should be given to whom the decisionmaker is: 

• where a deputy has been appointed by the Court of Protection to make 
welfare decisions such as the one in question then the deputy will be the 
decision maker 

• if an attorney has been appointed under a lasting power of attorney to make 
such decisions, then the attorney will be the decision maker 

• in the absence of a deputy or attorney the decision maker will be the person 
responsible for the act of care or treatment in question 

 
Because every case, and every decision is different, the law cannot set out all the 
factors that will need to be taken into account in working out someone’s best 
interests. Section 4 of the Mental Capacity Act sets out common factors that must 
always be considered when trying to work out someone’s best interests. These 
factors are summarised in the checklist here. 

• Encourage participation. Every effort should be made to encourage and 
enable the person who lacks capacity to take part in making the decision. 
Paragraphs 5.21 to 5.24 Mental Capacity Act Code of Practice. 

• All relevant circumstances should be considered when working out someone’s 
best interests. Paragraphs 5.18 to 5.20 Mental Capacity Act Code of Practice. 

• Avoid discrimination. Working out what is in someone’s best interests cannot 
be based simply on someone’s age appearance, condition, or behaviour. 
Paragraphs 5.16 to 5.17 Mental Capacity Act Code of Practice. 

• Regain capacity If there is a chance that a person will regain the capacity to 
make a particular decision, then it may be possible to put off the decision until 
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later if it is not urgent. Paragraphs 5.29 to 5.36 Mental Capacity Act Code of 
Practice. 

• Life sustaining treatment. Special considerations apply to decisions about life-
sustaining treatment. Paragraphs 5.29 to 5.36 Mental Capacity Act Code of 
Practice. 

• The person’s past and present wishes and feelings, beliefs and values should 
be taken into account. Paragraphs 5.37 to 5.48 Mental Capacity Act Code of 
Practice 

• Consult others. If it is practical and appropriate to do so, consult other people 
for their views about the person best interests. 

 
Chapter 5 of the Mental Capacity Act Code of Practice (opens in new window) gives 
more detail on best interests. 
 
For further guidance on best interests see guidance from 39 Essex Chambers on 
assessment of mental capacity (opens in new window) 
 
3.5.1 Who decides what is in a person’s best interests? 
The Mental Capacity Act does not identify any formal decisionmakers. The 
exceptions are where: 

• the person has made a valid advance decision to refuse treatment which 
applies to the treatment in question. In law, the effect is that the person is 
deciding, at that point, not to consent to the treatment starting or being 
continued. Their decision cannot be overridden because others do not think it 
is in their best interests, (unless detained under the Mental Health Act in 
relation to the treatment of mental disorder). For further guidance see 
advance statements and advance decisions to refuse treatment policy 

• if a lasting power of attorney or enduring power of attorney (EPA) has been 
made and registered, or a deputy has been appointed under a court order, 
then the attorney or deputy will be the decisionmaker for decisions within the 
scope of their authority 

• the Court of Protection makes the decision on behalf of the person 
 
In most cases, the person who is going to carry out the act will be thought of as "the 
decision maker". 
 
In other cases, the person actually carrying out the act will be acting on the direction 
or under the supervision of another, or subject to a plan drawn up by someone else. 
In each case, the person will, themselves, have to be satisfied that they are acting in 
the best interests of the individual before carrying out the act, but are likely to be 
relying upon the views set down in the plan. In that case, it will be the person who is 
responsible for the plan who could be thought of as "the decision maker". 
 
3.5.2 Recording best interests decisions 
Where the person has been assessed as lacking capacity to make a specific 
decision and no one has been appointed on their behalf to make the decision the 
person who is proposing the care of treatment or action should make a decision in 
the person best interest. 
 

https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental%20Capacity%20Guidance%20Note%20Capacity%20Assessment%20March%202023.pdf
https://www.rdash.nhs.uk/policies/advance-statements-and-advance-decisions-to-refuse-treatment-policy/
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The decisionmaker must record the best interests decision on the MCA2 
questionnaire in the patient record. The record must describe the available options, 
the main risks and benefits of each, the person’s past and present wishes and 
feelings, their beliefs and values, and the views of people consulted. If restraint is 
proposed, the decisionmaker must record why it is necessary to prevent harm and 
why the type and duration of restraint are proportionate to the likelihood and 
seriousness of that harm. 
 
3.5.2.1 Patients in the last day of life (hospice services only) 
When a patient who is in the last days of their life and has been assessed as lacking 
capacity to consent to their care and treatment while receiving hospice services 
there is no requirement to complete the MCA2 template. 
 
The best interests decision for these patients must be documented on the mental 
capacity page of the electronic palliative care coordinating systems (EPaCCS) 
template in the electronic record. 
 
This documentation must comply with the best interests process laid out in the 
Mental Capacity Act but completed as a paragraph to include: 

• options and provision of care in line with their best interests, taking into 
account the person wishes, in consultation with the person family 

• refer to the standard example in the appendix A and in the trainee starter pack 
in the hospice 

 
3.6 Acts in connection with care or treatment 
Section 5 of the Mental Capacity Act can protect carers and health and social care 
colleagues from liability when they provide personal care, healthcare or treatment to 
a person who lacks capacity to consent. This protection applies only where the 
statutory requirements are met and the act is carried out in the person’s best 
interests. 
 
Section 5(1) provides possible protection for actions carried out in connection with 
care or treatment. The action may be carried out on behalf of someone who is 
believed to lack capacity to give permission for the action, so long as it is in that 
person’s best interests. The Mental Capacity Act does not define "care" or 
"treatment". Section 64(1) makes it clear that treatment includes diagnostic or other 
procedures. 
 
Actions that might be covered by section 5 include: 

• in relation to personal care: 
o helping with washing, dressing or personal hygiene 
o helping with eating and drinking 
o helping with communication 
o helping with mobility (moving around) 
o helping someone take part in education, social or leisure activities 
o going into a person’s home to drop off shopping or to see if they are 

alright 
o doing the shopping or buying necessary goods with the person’s 

money 
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o arranging household services (for example, arranging repairs or 
maintenance for gas and electricity supplies) 

o providing services that help around the home (such as home care or 
meals on wheels) 

o undertaking actions related to community care services (for example, 
day care, residential accommodation, or nursing care) 

o helping someone to move home (including moving property and 
clearing the former home) 

• in relation to healthcare and treatment: 
o carrying out diagnostic examinations and tests (to identify an illness, 

condition, or other problem) 
o providing professional medical, dental, and similar treatment 
o giving medication 
o taking someone to hospital for assessment or treatment 
o providing nursing care (whether in hospital or in the community) 
o carrying out any other necessary medical procedures (for example, 

taking a blood sample) or therapies (for example physiotherapy or 
chiropody) 

o providing care in an emergency 
o providing services that help around the home (such as home care or 

meals on wheels) 
o undertaking actions related to community care services (for example, 

day care, residential accommodation, or nursing care) 
o helping someone to move home (including moving property and 

clearing the former home) 
 
Some acts in connection with care or treatment may cause major life changes with 
significant consequences for the person concerned. Those requiring particularly 
careful consideration include a change of residence, perhaps into a care home or 
nursing home, or major decisions about healthcare and medical treatment. 
 
3.6.1 Protection from liability 
Every day, millions of acts are done for people who lack capacity. Such acts range 
from everyday tasks of caring (for example, helping someone to wash) to life-
changing events (for example, serious medical treatment or arranging for someone 
to go into a care home). 
 
Professionals will be protected from liability under section 5 if they: 

• have taken reasonable steps to establish whether the individual in question 
lacks the relevant decision-making capacity 

• reasonably believe that the person lacks capacity 
• have considered whether the person is likely to regain capacity to make this 

decision in the future, can the action wait until then? 
• believe that the act is in the person’s best interests 
• Have considered whether a less restrictive option is available 

 
3.6.2 Limitations to protection from liability 
If colleagues carry out actions in a way which does not comply with section 5, for 
example by making a decision or performing an act which is not in the person’s best 
interests, then they may be held liable for any consequences. 
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Section 5 does not provide a defence in cases of negligence, either in carrying out a 
particular act or by failing to act where necessary. 
 
Acts may not be protected from liability where there is inappropriate use of restraint. 
 
Acts may not be protected from liability where a person who lacks capacity is 
deprived of their liberty without authorisation. 
 
3.7 Restraint 
Section 6 of the act imposes some important limitations on acts which can be carried 
out with protection from liability under section 5. 
 
The key areas where acts might not be protected from liability are where there is 
inappropriate use of restraint or where a person who lacks capacity is deprived of 
their liberty without authorisation. 
 
3.7.1 Using restraint 
The Mental Capacity Act defines restraint as: 

• someone is using restraint if they use force, or threaten to use force, to make 
someone do something that they are resisting, 

• or restrict a person’s freedom of movement, whether they are resisting or not 
 
Colleagues will only attract protection from liability when carrying out an action 
intended to restrain a person who lacks capacity if the following conditions are met: 

• the person taking action must reasonably believe that restraint is necessary to 
prevent harm to the person who lacks capacity 

• and the amount or type of restraint used and the amount of time it lasts must 
be a proportionate response to the likelihood and seriousness of harm 

 
3.8 Legal authority to act 
Where a decision will lead to restrictions that interfere with the person’s rights, the 
decisionmaker must identify the lawful authority for those actions. If the 
arrangements may amount to a deprivation of liberty, the correct authorisation must 
be obtained. 
 
3.9 Deprivation of liberty 
On 2 June 2026, the UK Supreme Court issued a landmark judgment in A Reference 
by the Attorney General for Northern Ireland (AGNI) that significantly changes the 
legal interpretation of DoL under Article 5 of the European Convention on Human 
Rights. 
 
The judgment overturns the legal framework established by the 2014 Cheshire West 
ruling, which has underpinned DoLS practice for over a decade. 
The previous “acid test”, whether a person is under continuous supervision and 
control and not free to leave, is no longer sufficient in isolation to determine 
deprivation of liberty. 
Instead, practitioners must now apply a holistic, person-centred assessment, 
considering: 

• the nature and purpose of care 
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• the degree and impact of restrictions 
• the individual’s wishes, feelings, and expressed preferences 
• whether restrictions are imposed against the person’s will 

 
This means deprivation of liberty can no longer be identified using automatic 
thresholds alone. 
 
3.9.1 Incapacitous Consent 
A major development is the recognition of “incapacitous consent.” 
 
The Court acknowledged that some individuals who lack formal decision-making 
capacity may nevertheless appear to understand and accept their care 
arrangements. In certain circumstances, this acceptance may amount to valid 
consent, meaning a deprivation of liberty may not arise. 
 
However, compliance alone is not evidence of consent.  Colleagues should ask: 

• Does the person understand what is happening? 
• Can they express preferences? 
• Is their apparent acceptance genuine? 

 
The key question is no longer whether the person is compliant, but whether there is 
evidence they understand and accept the arrangements. 
 
3.9.2 Restriction Against a Persons Will 
The Court clarified that for a deprivation of liberty to exist, there generally must be 
restriction imposed against the person’s will. This means: 

• objection strongly indicates possible deprivation of liberty 
• absence of objection may indicate consent, but does not automatically prove it 
• restrictions caused primarily by the person’s illness or impairment may not 

amount to deprivation of liberty 
 
For example, someone whose movement is limited by severe physical disability may 
not necessarily be deprived of liberty simply because they cannot leave. 
 
3.9.3 Impact on Highly Dependent Individuals 
The court has also commented on those who are described by the judges as 
"catatonic" e.g. due to severe dementia, a stroke or traumatic head injury. Unable to 
express a view whether verbally or "by physical manifestations of contentment or 
discontent", individuals who do not have any possibility of exercising physical control 
over their body are removed from the definition of deprivation of liberty. 
 
This represents a significant shift in how highly dependent patients are assessed. 
 
Where it is assessed that a Deprivation of Liberty has been met, this can be 
authorised by: 

• a deprivation of liberty safeguards (DoLS) authorisation 
• the Mental Health Act (1983), where applicable and appropriate 
• the Court of Protection. 
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A deprivation of liberty that is not authorised is unlawful. 
 
Where possible, the required authority must be in place before restrictions begin. An 
attorney or deputy cannot authorise a deprivation of liberty under the Deprivation of 
Liberty Safeguards. A parent or guardian cannot authorise a deprivation of liberty for 
a young person aged 16 or 17. 
 
What safeguards remain in place if DoLS is no longer required? 
 
Even where DoLS does not apply, a range of safeguards remain in place. These 
include the Mental Capacity Act best interests framework, Care Act duties and 
safeguarding processes, access to advocacy such as IMCAs, and broader human 
rights protections under Articles 2, 3 and 8. 
 
See Mental Capacity Act (2005) Deprivation of Liberty (DoL) policy and Mental 
Capacity Act Deprivation of Liberty Code of Practice (opens in new window) for 
further guidance. 
 
3.10 Capacity to consent to admission or remaining in hospital 
Where a person has capacity and freely consents to the accommodation 
arrangements made for their care and treatment regime there can be no deprivation 
of liberty under the Mental Capacity Act. 
 
For the care to amount to a deprivation of liberty, the person must be unable to give 
their consent to the accommodation arrangements made for their care or treatment. 
 
In order to give valid consent to admission to, or remaining in, hospital after the 
mental health has ended the person must have the capacity to consent to the actual 
care and treatment regime that will be in place for them. 
 
Valid consent requires that the person is given sufficient information relevant to the 
decision and the information they are consenting in this instance will include: 
 

• that they are or will be in hospital to receive care and treatment for a mental 
disorder 

• the core elements of that care and treatment and measures which may be put 
in place to supervise the patient for example: 

o prescription and administration of medication for the treatment of 
mental disorder 

o observation levels 
o time away from the ward may be escorted only 
o visits may be supervised 

• what steps may be taken in respect of searching of the patient and their 
property 

• what would happen if the patient tried to leave hospital 
 
For consent to be valid it must also be freely given, and the person must not be 
under any duress or inappropriate pressure. Agreement given under duress, or any 
other pressure is not consent. 
 

https://www.rdash.nhs.uk/policies/mental-capacity-act-2005-deprivation-of-liberty-dol-policy/
https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
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3.11 Necessary goods and services 
Colleagues may have to spend money on behalf of someone who lacks capacity to 
purchase necessary goods and services. For example, they may need to pay for a 
food delivery or for a chiropodist to provide a service at the person’s home. 
 
In some cases, they may have to pay for more costly arrangements such as house 
repairs or organising a holiday from the person assets. Colleagues are likely to be 
protected from liability if their actions are properly taken under section 5 and the 
goods and services are necessary and in the best interests of the person who lacks 
capacity. 
 
"Necessary" means something that is suitable to the person’s condition in life (their 
place in society, rather than any mental or physical condition) and their actual 
requirements when the goods or services are provided. The aim is to make sure that 
people can enjoy a similar standard of living and way of life to those they had before 
lacking capacity. 
 
Colleagues should keep bills, receipts and other proof of payment when paying for 
goods and services. They will need these documents when asking to get money 
back. 
 
The Mental Capacity Act does not give a colleagues access to a person’s income or 
assets. Nor does it allow them to sell the person’s property. 
 
Anyone wanting access to money in a person’s bank or building society will need 
formal legal authority. They will also need legal authority to sell a person’s property. 
Such authority could be given: 

• in a lasting power of attorney 
• by the Court of Protection in the form of a single decision 
• by the Court of Protection by appointing a deputy to make financial decisions 

for the person who lacks capacity 
 
See Mental Capacity Act Code of Practice Paragraphs 6.56 to 6.66 (opens in new 
window) for further information. 
 
3.12 Excluded decisions 
The act covers a wide range of decisions made, or actions taken, on behalf of people 
who may lack capacity to make specific decisions for themselves. There are certain 
decisions which can never be made on behalf of a person who lacks capacity to 
make them, this is because they are so personal to the individual or governed by 
other legislation. 
 
Nothing in the act permits a decision to be made on someone else’s behalf on the 
following matters: 

• consenting to marriage or a civil partnership 
• consenting to have sexual relations 
• consenting to a decree of divorce on the basis of two years separation 
• consenting to the dissolution of a civil partnership 
• consenting to a child being placed for adoption or the making of an adoption 

order 

https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
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• discharging parental responsibility for a child in matters not relating to the 
child’s property 

• giving consent under the Human fertilisation and Embryology Act (1990) 
• voting 

 
Where a person who lacks capacity to consent is currently detained and being 
treated under part 4 of the Mental Capacity Act, nothing in the Mental Capacity Act 
authorises anyone to: 

• give the person treatment for mental disorder 
• consent to the person being given treatment for mental disorder 

 
3.13 Lasting powers of attorney (LPA) 
A power of attorney is a legal document that allows one person (the donor) to give 
another person (the donee or attorney) authority to make decisions on their behalf 
which are as valid as if made by the person themselves. 
There are two types of lasting power of attorney: 

• personal welfare, covering healthcare, social care, and consent to medical 
treatment 

• property and affairs, covering finances, money, and property 
 
3.13.1 Personal Welfare lasting powers of attorneys 
Lasting powers of attorneys can be used to appoint attorneys to make decisions 
about personal welfare, which can include healthcare and medical treatment 
decisions. Personal welfare lasting powers of attorneys might include decisions 
about: 

• where the donor should live and who they should live with 
• the donor’s day-to-day care, including diet and dress 
• who the donor may have contact with 
• consenting to or refusing medical examination and treatment on the donor’s 

behalf 
• arrangements needed for the donor to be given medical, dental, or optical 

treatment 
• assessments for and provision of community care services 
• whether the donor should take part in social activities, leisure activities, 

education, or training 
• the donor’s personal correspondence and papers 
• rights of access to personal information about the donor 
• complaints about the donor’s care or treatment 

 
The standard form for personal welfare lasting powers of attorneys allows attorneys 
to make decisions about anything that relates to the donor’s personal welfare. But 
donors can add restrictions or conditions to areas where they would not wish the 
attorney to have the power to act. For example, a donor might only want an attorney 
to make decisions about their social care and not their healthcare. 
 
A personal welfare lasting power of attorney can only be used at a time when the 
donor lacks capacity to make a specific welfare decision. 
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A personal welfare lasting power of attorney allows attorneys to make decisions to 
accept or refuse healthcare or treatment unless the donor has stated clearly in the 
lasting power of attorney that they do not want the attorney to make these decisions. 
 
Even where the lasting power of attorney includes healthcare decisions, attorneys do 
not have the right to consent to or refuse treatment in situations where: 

• the donor has capacity to make the particular healthcare decision (section 
11(7)(a)). An attorney has no decision-making power if the donor can make 
their own treatment decisions 

• the donor has made an advance decision to refuse the proposed treatment 
(section 11(7)(b)). An attorney cannot consent to treatment if the donor has 
made a valid and applicable advance decision to refuse a specific treatment. 
But if the donor made a lasting power of attorney after the advance decision 
and gave the attorney the right to consent to or refuse the treatment, the 
attorney can choose not to follow the advance decision 

• a decision relates to life-sustaining treatment (section 11(7)(c)). An attorney 
has no power to consent to or refuse life-sustaining treatment, unless the LPA 
document expressly authorises this 

• the donor is detained under the Mental Health Act (section 28). An attorney 
cannot consent to or refuse treatment for a mental disorder for a patient 
detained under the Mental Health Act (1983) 

 
3.13.2 Confirming the existence and validity of a lasting powers of attorney 
If colleagues become aware that the patient may have a lasting power of attorney, it 
is essential that the colleagues checks to ensure the lasting power of attorney is 
valid and applicable to the decision which needs to be made. 
 
For a lasting power of attorney to be valid, it must be registered with the Office of the 
Public Guardian (OPG). 
 
If you are unsure about the existence of a registered lasting power of attorney, you 
should apply to search the Office of the Public Guardian (OPG) registers to see if 
someone has another person acting on their behalf. 
 
Find out if someone has a lasting power of attorney, deputy or guardian (opens in 
new window). 
 
If you have any concerns about a deputy who may not be acting in the person best 
interests, you should report your concern. 
 
Report concern about attorney deputy guardian (opens in new window). 
 
As part of care planning colleagues should also advise patients that they can set up 
a health and welfare lasting power of attorney if they have capacity to do so, and 
support them to do so if appropriate, so that a trusted person can represent their 
interests and make decisions on their behalf if they do not have the capacity to make 
decisions themselves at any point. Further guidance can be found at lasting power of 
attorney (opens in new window). 
 

https://www.gov.uk/find-someones-attorney-deputy-or-guardian
https://www.gov.uk/find-someones-attorney-deputy-or-guardian
https://www.gov.uk/report-concern-about-attorney-deputy-guardian
https://www.gov.uk/power-of-attorney
https://www.gov.uk/power-of-attorney
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3.14 Court appointed deputies 
 
3.14.1 Appointing a deputy 
Sometimes it is not practical or appropriate for the court to make a single declaration 
or decision. In such cases, if the court thinks that somebody needs to make future or 
ongoing decisions for someone whose condition makes it likely they will lack 
capacity to make some further decisions in the future, it can appoint a deputy to act 
for and make decisions for that person: 

• in the majority of cases, the deputy is likely to be a family member or 
someone who knows the person well 

• deputies must be at least 18 years of age 
• deputies with responsibility for property and affairs can be either an individual 

or a trust corporation (often parts of banks or other financial institutions) 
• no-one can be appointed as a deputy without their consent 
• paid care workers (for example, care home managers) should not agree to act 

as a deputy because of the possible conflict of interest, unless there are 
exceptional circumstances (for example, if the care worker is the only close 
relative of the person who lacks capacity) 

• the court can appoint someone who is an officeholder or in a specified 
position (for example, the director of adult services of the relevant local 
authority), in this situation, the court will need to be satisfied that there is no 
conflict of interest before making such an appointment 

 
Once a deputy has been appointed by the court, the order of appointment will set out 
their specific powers and the scope of their authority. On taking up the appointment, 
the deputy will assume a number of duties and responsibilities and will be required to 
act in accordance with certain standards. 
 
Failure to comply with the duties set out below could result in the Court of Protection 
revoking the order appointing the deputy and, in some circumstances, the deputy 
could be personally liable to claims for negligence or criminal charges of fraud. 
 
Deputies should always inform any third party they are dealing with that the court 
has appointed them as deputy. The court will give the deputy official documents to 
prove their appointment and the extent of their authority. 
 
A deputy must act whenever a decision or action is needed, and it falls within their 
duties as set out in the court order appointing them. A deputy who fails to act at all in 
such situations could be in breach of duty. 
 
3.14.2 Duties of a deputy 
Deputies must: 

• follow the act’s statutory principles 
• make decisions or act in the best interests of the person who lacks capacity 
• have regard to the guidance in this code of practice 
• only make decisions the court has given them authority to make 
• deputies must carry out their duties carefully and responsibly. They have a 

duty to: 
o act with due care and skill (duty of care) 
o not take advantage of their situation (fiduciary duty) 
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o indemnify the person against liability to third parties caused by the 
deputy’s negligence 

o not delegate duties unless authorised to do so 
o act in good faith 
o respect the person’s confidentiality 
o comply with the directions of the Court of Protection 

• property and affairs deputies also have a duty to: 
o keep accounts 
o keep the person’s money and property separate from own finances 

 
3.14.3 Supervising deputies 
Deputies are accountable to the Court of Protection. The court can cancel a deputy’s 
appointment at any time if it decides the appointment is no longer in the best 
interests of the person who lacks capacity. 
 
The Office of the Public Guardian is responsible for supervising and supporting 
deputies. But it must also protect people lacking capacity from possible abuse or 
exploitation. Anybody who suspects that a deputy is abusing their position should 
contact the Office of the Public Guardian immediately. The Office of the Public 
Guardian may instruct a Court of Protection visitor to visit a deputy to investigate any 
matter of concern. It can also apply to the court to cancel a deputy’s appointment. 
 
The Office of the Public Guardian will carefully consider any concerns or complaints 
against deputies. But if somebody suspects physical or sexual abuse or serious 
fraud, they should contact the police and, or social services immediately, as well as 
informing the Office of the Public Guardian. 
 
3.14.4 What you should do when a person claims to be a deputy 
Where someone claims to be acting as another person’s deputy, either in relation to 
personal welfare decisions of for financial decisions, colleagues are entitled to: 

• ask to see the original court order to check the person is named as a deputy 
• ask to see photo identification (ID) to show proof of the identity of the person 

claiming to be the deputy 
 
After seeing the court order and proof of ID, the colleague should check the order to 
what powers the court has given the deputy. 
 
A copy of the document should be scanned onto the patients record using the 
deputyship scanning code and the details entered onto the court appointed deputy 
questionnaire in the Mental Capacity Act folder to ensure others are made aware of 
the order. 
 
If you are unsure about the existence of a court appointed deputy, you should apply 
to search the Office of the Public Guardian (OPG) registers to see if someone has 
another person acting on their behalf. 
 
Find out if someone has a lasting power of attorney, deputy or guardian (opens in 
new window). 
 

https://www.gov.uk/find-someones-attorney-deputy-or-guardian
https://www.gov.uk/find-someones-attorney-deputy-or-guardian
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If you have any concerns about a Deputy who may not be acting in the person best 
interests, you should report your concern. 
 
Report concern about attorney deputy guardian (opens in new window). 
For further information see Mental Capacity Act Code of Practice Paragraphs 8.31 to 
8.71 (opens in new window) which expand on information about court appointed 
deputies. 
 
3.15 Advance decisions to refuse treatment (ADRT) 
An adult aged 18 or over who has capacity may make an advance decision to refuse 
specified medical treatment in the future, if they later lack capacity to consent to or 
refuse that treatment. 
 
An advance decision to refuse treatment must be valid and applicable to current 
circumstances. If it is, it has the same effect as a decision that is made by a person 
with capacity: healthcare professionals must follow the decision. 
 
If there is any doubt as to the validity or applicability of the advance decision, then it 
should be referred to the Court of Protection for the court to decide. 
 
For further guidance please refer to the trust advance statements and advance 
decisions to refuse treatment policy. 
 
3.16 Independent mental capacity advocates 
 
3.16.1 Purpose of the independent mental capacity advocate service 
The Independent Mental Capacity Advocate (IMCA) service provides an independent 
safeguard for people who lack capacity to make certain important decisions about 
serious medical treatment or a change of accommodation and who have nobody 
appropriate to consult other than paid carers. A person may be unsuitable to consult 
if they cannot be contacted or are unwilling or unable to represent the person. 
 
3.16.2 When an independent mental capacity advocate must be instructed 
Where a person lacks capacity to make a particular decision and is "un- befriended" 
as described above, decision makers in local authorities and NHS Trusts have a duty 
to instruct an independent mental capacity advocate (IMCA) where: 

• the decision is about serious medical treatment provided by or proposed by 
the NHS (but excludes treatment regulated under part 4 of the Mental Health 
Act (1983)) 

• it is proposed by the NHS or local authority that the person be moved to long-
term care of more than 28 days in a hospital or 8 weeks in a care home 
(where that accommodation or move is not a requirement of the Mental Health 
Act (1983)) 

• a long-term move (8 weeks or more) to different accommodation is being 
proposed by the NHS or local authority, for example a move to a different 
hospital or care home (where that accommodation or move is not a 
requirement of the Mental Health Act (1983)) 

 

https://www.gov.uk/report-concern-about-attorney-deputy-guardian
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.rdash.nhs.uk/policies/advance-statements-and-advance-decisions-to-refuse-treatment-policy/
https://www.rdash.nhs.uk/policies/advance-statements-and-advance-decisions-to-refuse-treatment-policy/
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The only situation in which the duty to instruct an independent mental capacity 
advocate need not be followed is when an urgent decision is needed (for example, 
saving the person’s life). 
 
Any such decision must be recorded with the reason for the non-referral. 
Responsible bodies will however still need to instruct an independent mental 
capacity advocate for any serious treatment that follows the emergency treatment 
(Mental Capacity Act Code of Practice 10.46). 
 
3.16.3 When an independent mental capacity advocate may be instructed 
Local authorities and the NHS are authorised to instruct an independent mental 
capacity advocate for two further types of decisions if they are satisfied that an 
independent mental capacity advocate would be of particular benefit. These are: 

• care reviews about accommodation or changes to accommodation 
• adult protection cases where the person without capacity is or has been 

abused or is or has been an abuser but only where protective measures have 
been or are proposed to be taken (this applies even if the person who lacks 
capacity has family and, or friends) 

 
3.16.4 Role of the independent mental capacity advocate 
An independent mental capacity advocate must decide how best to represent and 
support the person who lacks capacity that they are helping. They: 

• must confirm that the person instructing them has the authority to do so 
• should interview or meet in private the person who lacks capacity, if possible 
• must act in accordance with the principles of the act (as set out in section of 

the act and chapter 2 of the code) and take account of relevant guidance in 
the code 

• should get the views of professionals and paid workers providing care or 
treatment for the person who lacks capacity 

• should get the views of anybody else who can give information about the 
wishes and feelings, beliefs or values of the person who lacks capacity 

• should get hold of any other information they think will be necessary 
• must find out what support a person who lacks capacity has had to help them 

make the specific decision 
• must try to find out what the person’s wishes and feelings, beliefs and values 

would be likely to be if the person had capacity 
• should find out what alternative options there are 
• should consider whether getting another medical opinion would help the 

person who lacks capacity 
• must write a report on their findings for the local authority or NHS body 

 
3.16.5 Independent mental capacity advocate referrals 
When a decision maker makes a referral to the independent mental capacity 
advocate service, the referral should be to the independent mental capacity 
advocate service in the local authority area where the incapacitated person currently 
is, who to refer to is not based on ordinary residence but instead on the location of 
the person at the time the decision needs to be made or treatment provided. 
 
For more guidance as to when and independent mental capacity advocate should be 
instructed, their roles and responsibilities and the independent mental capacity 
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advocate process see Mental Capacity Act Code of Practice Chapter 10 pages 178 
to 201 (opens in new window). 
 
If someone does not qualify for an independent mental capacity advocate, other 
types of advocates may nevertheless be helpful. These could be a statutory or non-
statutory advocate, for example a Care Act advocate, an independent mental health 
advocate, an independent advocate, or a peer advocate. 
 
3.17 Resolving disputes 
Disagreements about healthcare, social or other welfare services may be between: 

• people who have assessed a person as lacking capacity to make a decision 
and the person they have assessed 

• family members or other people concerned with the care and welfare of a 
person who lacks capacity 

• family members and healthcare or social care colleagues involved in providing 
care or treatment 

• healthcare and social care colleagues who have different views about what is 
in the best interests of a person who lacks capacity 

 
Disagreements should first be addressed informally through clear communication 
and an attempt to reach agreement. If this does not resolve the issue, colleagues 
must use the appropriate formal process. 
 
Initially, disagreements and disputes can be resolved through the use of effective 
communication between all people involved. 
 
If this is unsuccessful, then the patient advice and liaison service (PALS) can be 
utilised as an informal means of addressing healthcare issues. 
 
Following this, if the issue remains unresolved, then a formal complaint can be 
made. 
 
Where it is not possible to reach agreement on what is in the best interests of the 
person who lacks capacity, (or where health or social care professionals have reason 
to doubt that an attorney or a deputy is making decisions on their behalf in their best 
interests), the only place to get an authoritative determination of where those best 
interests lie is in the Court of Protection. 
 
For further guidance see the Mental Capacity Act Code of Practice (opens in new 
window). 
 
3.18 Court of Protection 
Section 45 of the act established a specialist court, the Court of Protection (CoP), to 
deal with decision-making for adults (and children in a few cases) who may lack 
capacity to make specific decisions for themselves. 
 
As well as property and affairs, the Court of Protection also deals with serious 
decisions affecting healthcare and personal welfare matters. 
 

https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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The Court of Protection is a superior court of record and is able to establish 
precedent (it can set examples for future cases) and build up expertise in all issues 
related to lack of capacity. It has the same powers, rights, privileges, and authority as 
the High Court. 
 
When reaching any decision, the court must apply all the statutory principles set out 
in section 1 of the act. In particular, it must make a decision in the best interests of 
the person who lacks capacity to make the specific decision. 
 
3.18.1 Powers of the court 
The Court of Protection may: 

• make declarations, decisions and orders on financial and welfare matters 
affecting people who lack, or are alleged to lack, capacity (the lack of capacity 
must relate to the particular issue being presented to the court) 

• appoint deputies to make decisions for people who lack capacity to make 
those decisions 

• remove deputies or attorneys who act inappropriately. 
• the court can also hear cases about lasting power of attorneys and enduring 

power of attorneys, the court’s powers concerning enduring power of 
attorneys are set out in schedule 4 of the act 

• the Court of Protection can also make decisions about the validity and 
applicability of advance decisions where this is in doubt 

 
An application to the Court of Protection may be necessary where there is genuine 
doubt or disagreement about a person's capacity or about what is in their best 
interests. 
 
3.18.2 Decisions that must come before the Court of Protection 
Cases involving any of the following decisions should be brought before a court: 

• decisions about the proposed withholding or withdrawal of artificial nutrition 
and hydration (ANH) from patients in a permanent vegetative state (PVS) if 
there is disagreement 

• cases involving organ or bone marrow donation by a person who lacks 
capacity to consent 

• cases involving the proposed non-therapeutic sterilisation of a person who 
lacks capacity to consent to this (for example, for contraceptive purposes) 

• all other cases where there is a doubt or dispute about whether a particular 
treatment will be in a person’s best interests 

 
Prior to referring a matter to the Court of Protection, reasonable attempts should be 
made to resolve differences of opinion between healthcare colleagues, or between 
colleagues and family members. Consideration should be given, that is to: 

• obtaining an independent second opinion 
• holding a case conference involving colleagues and family members 

 
For further guidance see the Mental Capacity Act Code of Practice (opens in new 
window). 
 

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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If colleagues feel that a matter cannot be resolved, they should contact the Mental 
Capacity Act lead, who can seek legal advice on behalf of the trust as to how to 
proceed. 
 
3.19 Interface with the Mental Health Act 
Professionals may need to think about using the Mental Health Act to detain and 
treat somebody who lacks capacity to consent to treatment (rather than use the 
Mental Capacity Act), if: 

• it is not possible to give the person the care or treatment they need without 
doing something that might deprive them of their liberty 

• the person needs treatment that cannot be given under the Mental Capacity 
Act (for example, because the person has made a valid and applicable 
advance decision to refuse an essential part of treatment) 

• the person may need to be restrained in a way that is not allowed under the 
Mental Capacity Act 

• it is not possible to assess or treat the person safely or effectively without 
treatment being compulsory (perhaps because the person is expected to 
regain capacity to consent, but might then refuse to give consent) 

• the person lacks capacity to decide on some elements of the treatment but 
has capacity to refuse a vital part of it, and they have done so 

• there is some other reason why the person might not get treatment, and they 
or somebody else might suffer harm as a result 

 
Before making an application under the Mental Health Act, decisionmakers should 
consider whether they could achieve their aims safely and effectively by using the 
Mental Capacity Act instead. 
 
Compulsory treatment under the Mental Health Act is not an option if: 

• the patient’s mental disorder does not justify detention in hospital 
• or the patient needs treatment only for a physical illness or disability 

 
The Mental Capacity Act applies to people subject to the Mental Health Act in the 
same way as it applies to anyone else, with four exceptions: 

• if someone is detained under the Mental Health Act, decisionmakers cannot 
normally rely on the Mental Capacity Act to give treatment for mental disorder 
or make decisions about that treatment on that person’s behalf 

• if somebody can be treated for their mental disorder without their consent 
because they are detained under the Mental Health Act, healthcare 
colleagues can treat them even if it goes against an advance decision to 
refuse that treatment 

• if a person is subject to guardianship, the guardian has the exclusive right to 
take certain decisions, including where the person is to live 

• independent mental capacity advocates do not have to be involved in 
decisions about serious medical treatment or accommodation if those 
decisions are made under the Mental Health Act 

 
For further guidance see chapter 13 Mental Health Act Code of Practice (opens in 
new window). 
 

https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
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3.20 Offences 
The Mental Capacity Act introduced two new criminal offences: ill treatment and 
wilful neglect of a person who lacks capacity to make relevant decisions (section 44 
Mental Capacity Act). The offences may apply to: 

• anyone caring for a person who lacks capacity, this includes family carers, 
healthcare and social care colleagues in hospital or care homes and those 
providing care in a person’s home 

• an attorney appointed under a lasting power of attorney or an enduring power 
of attorney 

• a deputy appointed for the person by the court 
 
These people may be guilty of an offence if they ill-treat or wilfully neglect the person 
they care for or represent. Penalties will range from a fine to a sentence of 
imprisonment of up to five years, or both 
Ill treatment and neglect are separate offences. For a person to be found guilty of ill 
treatment, they must either: 

• have deliberately ill-treated the person 
• or been reckless as to whether they were ill-treating the person or not 

 
It does not matter whether the behaviour was likely to cause, or actually caused, 
harm or damage to the victim’s health. 
 
The meaning of "wilful neglect" varies depending on the circumstances. It usually 
means that a person has deliberately failed to carry out an act they knew they had a 
duty to do. 
 
3.21 Information sharing 
Much of the information required to assist and inform the decision-making process 
under the act is sensitive or confidential. It is regulated by: 

• the Data Protection Act (2018) 
• the common law duty of confidentiality 
• professional codes of conduct on confidentiality 
• information sharing protocols, and 
• the Human Rights Act (1998) and European Convention on Human Rights 

 
The Data Protection Act (2018) gives everyone the right to see personal information 
that an organisation holds about them. They may also authorise someone else to 
access their information on their behalf. The person holding the information has a 
legal duty to release it. So, where possible, it is important to try to get a person’s 
consent before requesting to see information about them. 
 
An attorney acting under a valid lasting power of attorney or enduring power of 
attorney (and sometimes a deputy) can ask to see information concerning the person 
they are representing, as long as the information applies to decisions that the 
attorney has the legal right to make. Attorneys and deputies should only ask for 
information that will help them make a decision they need to make on behalf of the 
person who lacks capacity. The person who releases information must make sure 
that an attorney or deputy has official authority (they may ask for proof of identity and 
appointment). 
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The information may be held in one or more of the following forms: 
• electronic Patient records 
• Mental Health Act documentation 
• paper files 

 
Access should be facilitated by a professionally qualified colleagues with knowledge 
of the patient. In the case of records held on the electronic patient records, the 
access can be facilitated either by showing the relevant parts of the record or 
selectively printing the relevant sections. 
 
The deputy or attorney may find that some information is held back (for example, 
when this contains references to people other than the person who lacks capacity). 
This might be to protect another person’s privacy if that person is mentioned in the 
records. It is unlikely that information relating to another person would help an 
attorney make a decision on behalf of the person who lacks capacity. The 
information holder might also be obliged to keep information about the other person 
confidential. There might be another reason why the person does not want 
information about them to be released. Under these circumstances, the attorney 
does not have the right to see that information. 
 
An information holder should not release information if doing so would cause serious 
physical or mental harm to anyone, including the person the information is about. 
This applies to information on health, social care, and education records. 
 
Chapter 16 Mental Capacity Act Code of Practice (opens in new window) gives 
further information around the rules governing access to information. 
 
3.21.1 Requests for information for the courts 
Colleagues are sometimes contacted directly by local authority workers, via the local 
authority solicitor or law firms directly asking for information for the Court of 
Protection or the High Court. 
 
These requests could be in various forms for example copies of: 

• medical assessments 
• care plans 
• risk assessments and behavioural plans 
• medication plans 
• historic assessments of capacity and best interest decision records 
• copies of medical records 
• chronology of the trusts' involvement with patient 

The reason the information is being requested may be due to number of reasons 
such as: 

• a dispute about a person's capacity or what is in the persons best interests 
• a pending application to the Court of Protection for an application to authorise 

a deprivation of liberty from the local authority or the integrated care board 
(ICB) for someone living in the community 

If you receive a request, can you please make your matron or service manager and 
the Mental Capacity Act lead aware of the request and await further instructions 
before providing the information. For further guidance see guidance on requests for 
information from the Court of Protection (staff access only) (opens in new window). 

https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpgacop_20050009_en.pdf
https://intranet.rdash.nhs.uk/wp-content/uploads/2024/08/Requests-for-information-from-the-Court-of-Protection-Final-26.06.24.pdf
https://intranet.rdash.nhs.uk/wp-content/uploads/2024/08/Requests-for-information-from-the-Court-of-Protection-Final-26.06.24.pdf
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3.22 Use of research 
 
3.22.1 What is meant by the term research? 
The act does not have a specific definition of "research". The UK Policy Framework 
for Health and Social Care Research states "Research is defined as the attempt to 
derive generalisable or transferable new knowledge to answer or refine relevant 
questions with scientifically sound methods". 
 
Research may: 

• provide information that can be applied generally to an illness, disorder, or 
condition 

• demonstrate how effective and safe a new treatment is 
• add to evidence that one form of treatment works better than another 
• add to evidence that one form of treatment is safer than another 
• examine wider issues (for example, the factors that affect someone’s capacity 

to make a decision) 
 
The Health Research Authority provides guidance on the policies, standards and 
legislation that apply to research. Its decision tool can help determine what counts as 
research. 
 
3.22.2 Why does the act cover research? 
As the act is intended to support people who may lack capacity, it protects people 
who take part in research projects but lack capacity to make decisions about their 
involvement. It makes sure that researchers respect their wishes and feelings. The 
act does not apply to research that involves clinical trials of medicines as these are 
covered by other rules. 
 
Researchers are responsible for ensuring that participation in research takes place 
on the basis of informed consent. All research involving people who have an 
impairment of, or disturbance in the functioning of, their mind or brain must be 
conducted in accordance with the principles of the act. 
 
Researchers should assume that a person has capacity, unless there is reason to 
believe that they lack capacity to make a specific decision. When seeking informed 
consent, all reasonable steps must also be taken to support the person to make their 
own decision and enable them to give informed consent. The person has the right to 
make decisions that others might not agree with, and they have the right not to take 
part in research. 
 
Having taken all reasonable steps to support the participant’s decision-making, 
colleagues involved in research may have reason to believe that a participant may 
lack the capacity to consent to participate in research. If so, they are responsible for 
determining whether the person is able to give informed consent. This may mean 
that they themselves undertake a capacity assessment or it may be appropriate to 
seek the opinion of clinical colleagues who knows the person well. 
 
If the researchers wish to include a person who they have established lacks the 
capacity to consent to participate in the research, they must follow the procedures in 



 

 
Page 40 of 44 

sections 30 to 34 of the act, including seeking authorisation from an authorised 
statutory Research Ethics Committee. 
 
For further guidance see the Mental Capacity Act Code of Practice (opens in new 
window). 
 
The decision about whether a person who lacks capacity should participate is not a 
best interests decision in the terms of section 4 of the act because taking part in 
research does not usually result in direct benefit to the participant. In addition, 
nobody can give consent to take part on behalf of a person who lacks capacity. 
Instead, the research provisions in the act ensure that researchers follow the 
person’s wishes and feelings when deciding whether they should take part. These 
provisions do not apply to research that involves clinical trials of medicines, because 
these are covered by other rules. 
 
4. Responsibilities  
 
4.1 Clinical colleagues 
Clinical colleagues must follow this policy and all related Trust policies. When caring 
for or working with a person who may lack capacity, they must meet the 
requirements of the Mental Capacity Act and have regard to its Code of Practice. 
 
4.2 All healthcare colleagues and volunteers 
All colleagues and volunteers must know and follow this policy. When working with a 
patient who may have difficulty making a decision, they must apply the statutory 
principles of the Mental Capacity Act and have regard to the Code of Practice. When 
discussing an intervention, they must: 

• take all reasonable steps to help the patient make the decision themselves 
• assess the patient’s capacity when there is a clear reason to doubt it, and 

record the evidence for the conclusion 
• follow the best interests checklist when making a decision for a patient who 

lacks capacity 
 
4.3 Ward managers 
Ward managers and the senior nurse in charge of an inpatient unit must make sure 
that consent, mental capacity and deprivation of liberty screening is completed for 
every inpatient. This must form part of admission or be completed when detention 
under the Mental Health Act ends and the patient needs to remain on the ward. 
 
4.4 Line managers and service leads 
Line managers and service leads must make sure colleagues know about this policy 
and understand the responsibilities that apply to their role. These responsibilities 
must be clear in job descriptions and reviewed through annual appraisal. Managers 
must also make sure colleagues can access the mandatory Mental Capacity Act 
training required for their role and their contact with patients. 
 
4.5 Care Group Senior Management team 
The Care Group Senior Management Team must make sure colleagues understand 
and follow the legal frameworks and procedures set out in this policy. 

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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4.6 Trust lead for Mental Capacity Act 
The Trust lead for the Mental Capacity Act provides expert advice and leadership to 
help colleagues and the Trust meet their responsibilities to patients, families and 
carers. 
 
The Mental Capacity Act lead develops Trust policy, monitors practice and provides 
advice on applying the Act. 
 
The Mental Capacity Act lead also advises on and develops training to support 
compliance with mandatory Mental Capacity Act training requirements. 
 
5. Training  
The trust is responsible for ensuring all colleagues are given Mental Capacity Act 
training that supports their role and responsibilities with regard to the act. 
There are different levels of Mental Capacity Act training required for trust employees 
as laid down in the trusts Mental Capacity Act training framework. 
 
5.1 Mandatory training 

• Level 1 training, available to all colleagues on induction as part of mandatory 
training: Once only. 

• Level 2 training, this is available for all clinical non-registered colleagues: 3 
yearly. 

• Level 3 training, this is available for all clinical registered colleagues: 3 yearly. 
 

5.2 Essential to role training 
• Level 4 training is available for all clinical registered colleagues subject to role, 

once only. 
• Mental Capacity Act level 4 complex 
• Mental Capacity Act level 4 deprivation of liberty safeguards for wards and 

registered managers 
• Mental Capacity Act level 4 managing practice 

 
The care groups are responsible for ensuing colleagues complete Mental Capacity 
Act training as per their matrix.  Data on compliance is provided to the care groups 
via the Mental Health Act Monitoring groups on a monthly basis and via the trust 
Quality Committee on a six-monthly basis. 
 
To increase further knowledge of application of the act, the Mental Capacity Act 
should also be discussed in clinical supervision, performance develop reviews 
(PDRs), at team meetings, lessons learnt meetings and serious case reviews. 
 
6. Monitoring Arrangements 
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6.1 Compliance with policy and quality of documentation as 
recorded on Mental Capacity Act 1 and 2 (MCA1 and MCA2) 
questionnaires 

• How: Colleagues will carry out an audit looking at the quality of the 
documentation. Mental Capacity Act is also considered part of the health care 
records audit in relation to when patients are unable to consent to treatment. 
Collection of data from a sample of patient records throughout the trust. 

• Who by: Clinical colleagues in each care group. 
• Reported to: Clinical effectiveness or Mental Capacity Act lead 

Mental Health Legislation Operational Group and Quality Committee. 
• Frequency: Annual. 

 
7. Related documents and associated references 

• Consent to care and treatment policy 
• Mental Capacity Act (2005) Deprivation of Liberty (DoL) policy 
• Mandatory and statutory training policy 
• Mental Health Act (1983) policies 
• Advance statements and advance decisions to refuse treatment policy 
• Corporate and local service induction policy 
• Reducing restrictive interventions (RRI) policy 
• Safeguarding adults policy 
• Safeguarding children policy 
• Care Standards Act (2000) (opens in new window) 
• Data Protection Act (1998) (opens in new window) 
• Human Rights Act (1998) (opens in new window) 
• Human Tissue Act (2004) (opens in new window) 
• Mental Capacity Act (2005) (opens in new window) 
• Mental Capacity Act Code of Practice (opens in new window) 
• Mental Health Act (1983) as amended by the Mental Health Act 1983 2007 

(opens in new window) 
• National Health Service and Community Care Act (1990) (opens in new 

window) 
• P and Q and Cheshire West (Supreme Court Judgment, laid down on the 19 

March 2014) (opens in new window) 
• The Care Act (2014) (opens in new window) 
• The Children’s Act (1989) (opens in new window) 
• The Deprivation of Liberty Safeguards (2008) Code of Practice (opens in new 

window) 

https://www.rdash.nhs.uk/policies/consent-to-care-and-treatment-policy/
https://www.rdash.nhs.uk/policies/mental-capacity-act-2005-deprivation-of-liberty-dol-policy/
https://www.rdash.nhs.uk/policies/mandatory-and-statutory-training-policy/
https://www.rdash.nhs.uk/policy-sections/clinical-policies/
https://www.rdash.nhs.uk/policies/advance-statements-and-advance-decisions-to-refuse-treatment-policy/
https://www.rdash.nhs.uk/policies/corporate-and-local-service-induction-policy/
https://www.rdash.nhs.uk/policies/reducing-restrictive-interventions-rri-policy/
https://www.rdash.nhs.uk/policies/safeguarding-adults-policy/
https://www.rdash.nhs.uk/policies/safeguarding-children-policy/
https://www.legislation.gov.uk/ukpga/2000/14/contents
https://www.legislation.gov.uk/ukpga/1998/29/contents
https://www.legislation.gov.uk/ukpga/1998/42/contents
https://www.legislation.gov.uk/ukpga/2004/30/contents
https://www.legislation.gov.uk/ukpga/2005/9/contents
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://www.legislation.gov.uk/ukpga/1983/20/contents
https://www.legislation.gov.uk/ukpga/1983/20/contents
https://www.legislation.gov.uk/ukpga/1990/19/contents
https://www.legislation.gov.uk/ukpga/1990/19/contents
https://www.supremecourt.uk/cases/docs/uksc-2012-0068-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2012-0068-judgment.pdf
http://www.legislation.gov.uk/ukpga/2014/23/pdfs/ukpga_20140023_en.pdf
https://www.legislation.gov.uk/ukpga/1989/41
https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
https://www.cqc.org.uk/sites/default/files/Deprivation%20of%20liberty%20safeguards%20code%20of%20practice.pdf
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8. Appendices 
 
8.1 Appendix A Overview of decision-making process 
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Is there a reason to believe that the patient lacks capacity in relation to the specific 
decision to be made? 

• Yes, refer to 8.1.2 reason to believe the patient lacks capacity. 
• No, refer to 8.1.1 no reason to believe the patient lacks capacity. 

 
8.1.1 No reason to believe the patient lacks capacity 

1. Care or treatment can only be given with patients consent. 
2. Formulate treatment or intervention plan with patient or record refusal on 

informed refusal form. 
 
8.1.2 Reason to believe the patient lacks capacity 

1. Capacity assessment in relation to the specific decision undertaken recorded 
on MCA1. 

2. Does patient lack capacity in relation to the specific decision? 
o Yes, formulate treatment or intervention plan with patient or record 

refusal on informed refusal form. 
o No, refer to 11.1.1 no reason to believe the patient lacks capacity. 

 
8.1.3 Reason to believe there has been a change in patients capacity 
Is there reason to believe there has been a change in patients capacity to consent? 

• Reassess capacity, go back to the start of the process. 
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